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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

UNITED STATES OF AMERICA and
THE STATE OF OREGON, DEPARTMENT
OF ENVIRONMENTAL QUALITY
Plaintiffs,
v.

MARTIN MARIETTA CORPORATION,
COMMONWEALTH ALUMINUM CORPORATION,

Defendants.

CONSENT DECREE
I.

BACKGROUND

The United States Environmental Protection Agency
(U.S. EPA), pursuant to Section 105 of the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980
(CERCLA), 42 U.S.C. § 9605, placed the Martin Marietta Reduction
Facility, The Dalles, Wasco County, Oregon (the "Facility," as
specifically defined in Paragraph IV(C) of the Consent Decree)
on the National Priorities List;

In response to a release or a substantial threat of a
release of a hazardous substance at qé from the Facility, the
U.S. EPA entered into a consent order with thé Martin Marietta

Corporation in September 1985. Pursuant to said consent order
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the Martin Marietta Corporation was directed to ccmmence and
rerform a Remedial Investigation/Feasibility Study (RI/FS)
éursuant to 40 C.F.R. & 300.638 for the Facil.ty;

The Martin Marietta Corporation completed a Remedial
Investigation (RI) and completed a Feasibility sStudy (Fs) Report
in July of 1988; The FS Report contains a proposed plan for
remedial action at the Facility;

On or about July 14, 1988, U.S. EPA, pursuant to
Section 117 of CERCLA, 42 U.S.C. § 9617, published notice of the
completion of the RI/FS and of the proposed plan for remedial
action and provided opportunity for public comﬁent to be
submitted in writing to U.S. EPA by August 17, 1988 or orally at
a2 public meeting held in the City of The Dalles, Wasco County,
Oregon on July 18, 1988:

U.S. EPA, pursuant to Section 117 of CERCLA, 42 U.S.C.
§ 9617, has kept a transcript of the public méeting and has made
this transcript available to be public;

On November 28, 1988, U.sS. EPA, pursuant to Section
122 of CERCLA, 42 U.S.C. § 9622, notified the Martin Marietta
Corporation that the U.S. EPA determined it to be a potentially
‘responsible party (PRP) regarding the proposed remedial action
at the Facility;

On January 16, 1989, U.S. EfA, pursuant to Section 122
of CERCLA, 42 U.S.C. § 9622, notified the Commonwealth Aluminum

Corporation that the U.S. EPA determined it to be a potentially
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responsible party (PRP) regarding the proposed remedial action
at the Facility:; |

Tn accordance with Section 121(f) (1) (F} of CERCLA,

42 U.S5.C. § 9621(£f)(1)(F), U.S. EPA notified the State of Oregon
("the State") of negotiations with PRPs regarding the scope of
the remedial design and remedial action for the Facility, and
U.S. EPA has provided the State with an opportunity to
participate in such negotiations and be a party to any
settlement. The State, by and through the Oregon Department of
Environmental Quality, pursuant to ORS 466.550(2), is a party to
this action and this Consent Decree:

Pursuant to Section 122(j) of CERCLA, 42 U.S.C.

§ 9622(j), U.S. EPA notified the Federal Natural Resource
Trustee of negotiations with PRPs on the subject of addressing
the release or threatened release of hazardous substances at the
Facility, and U.S. EPA has encouraged the participation of the
Federal Natural Resource Trustee in such negotiations:;

Certain persons have provided comments on U.S. EPA'’s
proposed plan for remedial action, and to such comments U.S. EPA
provided a summary of responses;

After considering the proposed plan for remedial
action and the public comments received, U.S. EPA has reached a
decision on a final remedial action plan, and the defendants
signature to this Consent Decree ("Settling Defendants," as

defined in Paragraph IV(L) of this Consent Decree) are in

CONSENT DECREE - Page 3
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agreement with such ﬁlan:

U.S. EPA’s decision on the final remedial action plan
is gmbodied in a document called a Record of Jecision (ROD),
dated September 29, 1988, to which the State of Oregon has given
its concurrence, and which includes a discussion of U.S. EPA'’s
reasons for the final plan, a response to each of the
significant comments, criticisms and new data submitted during
the public comment.period for this Consent Decree, and any
significant changes (and the reasons for such changes) in the
proposed remedial action plan:

U.S. EPA, pursuant to Section 117{b) of CERCLA, 42
U.S.C. § 6917(b), has provided notice of adoption of the final
remedial action plan embodied in the form of the ROD, including
notice of the ROD’s availability to the public for review at
U.S. EPA offices and local community repositories located at
Wasco County Library in The Dalles, Oregon:

Pursuant to Section 117(d), the notice was published
in a major local newspaper of general circulation and the notice
includes an explanation of any significant changes and the
reasons for such changes from the proposed remedial action

contained in the FS:

Pursuant to Section 121(d) (1), U.S. EPA, the State,

and Settling Defendants ("the Parties”) believe that the
remedial action plan adopted by U.S. EPA will attain a degree of

cleanup of hazardous substances, pollutants and contaminants
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released into the environment and of contrcl of further rslease
which at a minimum assures protection of human health and the
anvironment at the Facility;

The Parties believe the remedial action plan adopted
by U.S. EPA will provide a level or standard of control for such
hazardous substances, pollutants, or contaminants which at least
attains legally applicable or relevant and appropriate
standards, requirements, criteria, or limitations under federal
environmental law or state environmental or facility siting
laws, in accordance with Section 121 of CERCLA, 42 U.S.C.

§ 6921, and with the National Contingency Plan ("NCP"), 40
C.F.R. Part 300;

Settling Defendants agree to implement the final

~remedial action plan adopted by U.S. EPA in the ROD as set forth

in Appendix 1 to this Consent Decree, and U.S. EPA has
determined that the work required under the Consent Decree will
be '‘one properly by Settling Defendants, and that Settling
Detendants are qualified to implement the remedial action plan
contained in the ROD:; and

The Parties recognize, and intend to further hereby,

the public interest in the expeditious remediation of the

Facility and the avoidance of prolonged and complicated

litigation between the Parties;

NOW, THEREFCRE, it is hereby Ordered, Adjudged and

Decreed:

CONSENT DECREE - Page S
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iI.
JURISDICTION
This Court has jurisdiction over the subject natter
herein, and over the Parties consenting hereto. Settling
Defendants shall not challenge this Court’s jurisdiction to
enter and enforce this Consent Decree.
IIY.
PARTIES BQUND
This éonsent Decree applies to and is binding upon the
undersigned Parties and their successors and assigns. The
undersigned representative of each Party to this Consent Decree
certifies that he or she is fully authorized by the Party or
Parties whom she or he represents to enter into the terms anq

conditions of the Consent Decree and to execute and legally bind

15 that Party to it. Settling Defendants shall provide a copy of
16

this Consent Decree to the contractor hired to perform the work

17 required by this Consent Decree and shall require the contractor

18 to provide a copy thereof to any subcontractor retained to

19 perform any part of the work required by this ‘Consent Decree.

20

21 Iv.

22 DEFINITIONS

23 Whenever the following terms are used in this Consent

24 Decree and the Exhibits and Appendix attached hereto, the

25 « following definitions specified in this Paragraph shall apply:

)

26
27

28
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Al "Architect" cr "Engineer" means the csmpany
or companies retained by the Settling Defendants to prepare the
construction plans and specifications necessary to accomplish
the remedial action described in the ROD and Scope of Work which
is attached to this Consent Decree as Appendix 2.

B. "Contractor" means the company or companies
retained on behalf of Settling Defendants te undertake and
complete the work required by this Consent Decree. Each
contractor and subcontractor shall be qualified to do those
portions of the work for which it is retained.

c. "Facility" means the "facility" as that tern
is defined at Section 101(9) of CERCLA, 42 U.S.C. § 9601(9),
where disposal of hazardous substances was conducted by Martin
Marietta Corporation, which facility is located in The Dalles,
Wasco County, Oregon as shown on the map attached hereto as
Appendix 3.

D. "Future liability" refers to liability
arising after U.S. EPA’s Certification of Completion is issued
pursuant to Paragraph XXVI(B) of this Consent Decree.

E. "Hazardoua substance"” shall have the meaning
provided in Section 101(14) of CERCLA, 42 U.S.C. § 9601(1l4)d.

F. “"National Contingency Plan" shall be used as
that term is used in Section 105 of CERCLA, 42 U.S.C. § 9605.

G. "Parties" means the United States of

America, the State of Oregon, and the Settling Defendants.

CONSENT DECREE - Page 7
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H. "Plaintiffs" means the United States of

| America, its agencies and departments, and the State of C-egon,

j by and through its Department of Environmental Quality.

I. "Response Costs" mean any costs incurred by
Plaintiffs pursuant to 42 U.S.C. § 9601 et seq.

J. "Scope of Work" or "SOW" means the scope of
work for implementation of the remedial design, remedial action,
and operation and maintenance of the remedial action at the
Facility, as set forth in Appendix 2 of this éonsent Decree.

K. "Settling Defendants" means the Martin
Marietta Corporation and Commonwealth Aluminum Corporation.

L. "State" means the State of Oregon by and
through the Oregon Department of Environmental Quality.

M. "United States" means the United States of
America.

N. "U.S. EPA" means the United States

Environmental Protection Agency.

o. "U.S. DOJ" means the United States
Department of Justice.

P. "Waste Material" means any hazardous
substance, as defined by 42 U.s.cC. § 9601(14) and any associated

contaminated material, pollutant or contaminant as defined by 42

. U.5.C. § 9601(33).

Q. "Work" means the design, construction and

implementation, in accordance with Paragraphs VI and VII of this

CONSENT DECREE - Page 8
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Consent Cecree, of the tasks described in the Scope of Work
(including operation and maintenance) and any schedules or glans
reguired tec be submitted pursuant thereto.

V.

GENERAL PROVISIONS

Commitment of Plaintiffs and Settling Defendants:

1. Settling Defendants agree to finance and
perform the Work as defined in Paragraph IV(Q) of this Consent
Decree.

2. The Work as defined in Paragraph IV(Q) shall
be completed in accordance with the standards, specifications

and the time periods set forth in Paragraph VI and in the SOW.
B. Permits and Approvals:
1. All activities undertaken by the settling
Defendants pursuant to this Consent Decree shall be undertaken
.in accordance with the requirements of all applicable local,
state and federal laws and requlations, and comply with permit
conditions. The United States and the State have determined

that the obligations and procedures authorized under this

Consent Decree are consistent with the authority of the United

i States and the State under under CERCLA and the NCP in

accordance with CERCLA § 121(e) (1) to establish appropriate

remedial measures for the Facility,.

2. The United States and the State have

determined that no federal, state, or local permits are required

CONSENT DECREE - Page 9
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: for work conducted entirely on-site as described in the Scope of

; Work. Settling Defendants shall obtain all permits or approvals

i necessary for orf-site work under federal, state or local laws

and shall submit timely applications and requests for any such
permits and approvals..
3. The standards and provisions of Paragraph

XII of this Consent Decree describing Force Majeure shall govern

"delays in obtaining permits required for the Work and also the

i denial of any such permits.

4. Settling Defendants shall incorporate the

terms of this Decree in all contracts or subcontracts entered

into for work required under this Decree, and shail require that
its contractors and subcontractors, agents and employees shall
perform all activities required by such contracts or
subcontracts in compliance with this Decree and all applicable

laws and regulations. This Consent Decree is not, nor shall it

act as, nor is it intended by the Parties to be, a permit issued
ipursuant to any federal or state statute or regulation.

c. Convevance of the Facility

1. Within thirty days of approval by the Court
of this Decree, Martin Marietta Corporation as a Settling
Defendant and owner of the Facility shall record a copy of this

Decree (without appendices) with the Recorder’s Office, Wasco

County, State of Oregon.

2. The Facility as described herein may be

CONSENT DECREE - Page 10 _ é\‘)(\
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freely alienated provided that at least sixty days grior to the
date of such alienation, the Owner Settling Defendant notifies
Flaintiffs of such proposed alienation, the name of the drantee,
and a description of the Owner Settling Defendant’s obligations,
if any, to be performed by such grantee. 1In the event of such
alienation, all of Settling Defendants’ obligations pursuant to
this Decree shall continue to be met by Settling Detfendants or,
subject to U.S. EPA approval, by Settling Defendants and the
grantee.

3. Any deed, title or other instrument of
conveyance regarding the Facility shall contain a notice that
the Facility is the subject of this Consent Decree, setting
forth the style of the case, case number, and Court having
jurisdiction herein.

VI.

PERFORMANCE OF THE WORK BY SETTLING DEFENDANTS

A. All remedial design work to be performed by

. Settling Defendants pursuant to this Consent Decree shall be
. under the direction and supervision of a qualified professional

t architect or engineer. Prior to the initiation of remedial

design work for the Facility, the Settling Defendants shall

notify U.S. EPA and the State, in writing, of the name, title,

and qualifications of any engineer or architect proposed to be

used in carrying out the remedial design work to be performed

y pursuant to this Consent Decree. Selection of such architect or

CONSENT DECREE - Page 11
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engineer by Settling Defendants shall be subject to approval by
U.S5. EPA in consultation with the State.

B. All re=medial action work to be periorried by the

: Settling Defendants pursuant to this Consent Decree shall be

under the direction and supervision of a qualified professional
engineer. Prior to the initiation of remedial action work at
the Facility, the Settling Defendants shall notify U.S. EPA and
the State, in writing, of the name, title, and qualifications of
the proposed engineer, and the names of principal contractors
jand/or subcantractors proposed to be used in carrying out the
'work to be performed pursuant to this Consent Decree. Selection

of any such engineer or contractor and/or subcontractor shall be

subject to approval by the U.S. EPA in consultation with the
State.
c. Appendix 2 to this Consent Decree provides a

Scope of Work (SOW) for the remedial design and remedial action

and is made an enforceable part of this Consent Decree.
D. The following work shall be performed:

1. Within 45 calendar days of the effective

Edate of lodging this Consent Decree, the Settling Defendants

!shall submit a work plan to the U.S. EPA and a copy to the State

for the remedial design and remedial action at the Facility
(RD/RA Work Plan). The RD/RA Work Plan shall be developed in
conformance with the SOW, all applicable U.S. EPA Superfund

-Femedial Design and Remedial Action Guidance and any additional
|
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guidance documents provided by U.S. EPA.

2. The RD/RA Work Plan submittal shall include,
but not ke limited to, submittal of the following project plans:
(1) a sampling and analysis plan: (2) a health and
safety/contingency plan: (3) a plan for satisfaction of any
permitting requirements; (4) a qQuality assurance project plan;
(5) a groundwater monitoring plan; and (6) an operations and
maintenance plan. The RD/RA Work Plan shall also include a
schedule for implementation of the RD/RA tasks and submittal of
RD/RA reports.

3. The RD/RA Work Plan and other required
documents and reports (hereinafter referred to as "documents")
shall be subject to review and approval by U.S. EPA in
consultation with the State.

4. Within 45 calendar days of receipt of any

document, the U.S. EPA Remedial Project Manager shall notify

I Settling Defendants, in writing, of approval or disapproval of
f:the document, or any part thereof., 1In the event that a longer
E':'re\.riew period is required, the U.S. EPA Remedial Project Manager
: shall notify Settling Defendants of that fact within 30 calendar
: days of receipt of document. In the event of a disapproval,

i U.S. EPA shall specify, in writing, any deficiencies and

required modifications to the document.

5. Within 30 calendar days of receipt of any

:U.S. EPA document disapproval, the Settling Defendants shall

CONSENT DECREE - Page 13
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submit 2 revised document to U.S. EPA and a copy to the State

i which incorporates the U.S. ZPA modifications or shall provide a

: notice of dispute pursuant t> Paragraph XIII.

6. Settling Defendants shall proceed to

* implement the work detailed in the RD/RA Work Plan when the Work

n C80181
16 DOJ

i Plan is fully approved by U.S. EPA in consultation with the

State. Unliess otherwise directed by U.S. EPA, the Settling

j DPefendants shall not commence field activities until approval by
j U.S. EPA of the RD/RA Work Plan. The fully approved RD/RA Work
EPlan shall be deemed incorporated into and made an enforceable
Ipart of this Consent Decree. All work sha.l be conducted in

réccordance with the Natiocnal Contingency Plan, the U.S. EPA

Superfund Remedial Design and Remedial Action Guidance, and the
requirements of this Consent Decree, including the standards,
specifications and schedule contained in the RD/RA Work Plan.

E. The Parties acknowledge and agree that neither

;the SOW nor the RD/RA Work Plan constitutes a warranty or

grepresentation of any kind by Plaintiffs that the SOW or RD/RA

iWork Plan will achieve the performance goals and standards set

forth in the ROD and shall not foreclose Plaintiffs from seeking

jperformance of all terms and conditions- of this Consent Decree,

including the applicable performance goals and standards.

FONSENT DECREE - Page 14
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VII.

U.S. EPA PERIODIC REVIEW TO ASSURE

PROTECTION OF HUMAN HEALTH AND ENVIRONMENT
Pursuant to Section 121 (c) of CERCLA; 42 U.s.C.
§ 9621(c), and any applicable requlations, U.S. EPA shall review
the remedial action at the Facility at least eéery five (5)
Years after the entry of this Consent Decree to assure that
human health and the environment are being protected by the

remedial action being implemented. Such review shall continue

until Settling Defendants demonstrate that hazardous substances,
pollutants or contaminants no longer remain at the Facility. 1If
upon such review, U.S. EPA determines that further response
action in accordance with Section 104 or 106 of CERCLA is
appreopriate at the Facility, then, consistent with Paragraph
XVII of this Consent Decree, the U.S. EPA may take or require
such action.

Ubon completion of its review pursuant to this

« Paragraph, U.S. EPA shall notify Settling Defendants of its
:determination and may order additional response action pursuant

b to Section 106 of CERCLA to assure protection of human health

iand the Environment. Settling Defendants shall be provided with

an opportunity to confer with U.S. EPA on any response actien

proposed as a result of U.S. EPA’s S5-year review and to submit

written comments for the record. After the period for

. Submission of written comments is closed, the Regional
1

L]
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. administrator or U.S. ZPA, Region 10, shall in writing either

!

I

1 affirm, modify or rescind the order for further response
: actior. The final decision of U.S. EPA shall be subject to
| Judicial review pursuant to the dispute resoluticn Provisions in

E Paragraph XIII of this Consent Decree to the extent Permitted by

Section 113 of CERCLA, 42 U.5.C. § 9613.

VIII.

QUALITY ASSURANCE

Settling Defendants shall use quality assurance,

'quality control, and chain of custody procedures in accordance

twith U.S. EPA’s "Interinm Guidelines and Specifications For

Preparing Quality Assurance Project Plans," (QAM-005/80) U.s,
EPA’s Data Quality Objective Guidance (EpPA 540-687/003) and
subsequent amendments to such guidelines. Prior to the

commencement of any monitoring Project under this Consent

'Decree, Settling Defendants shall submit a Quality Assurance

1
[}

!
!
i

|

]Project Plan (QAPP) to U.s. EPA that is consistent with

i
1

,applicable guidelines. Uu.s. EPA, after review of Settling

iDefendants’ QAPP, will notify Settling Defendants of any

required modifications, conditional approval, disapproval, or
approval of the QAPP. 1In any dispute arising hereunder between

U.S. EPA and the Settling Defendants, the Parties agree to

froceed pursuant to the dispute resolution provisicns of

Paragraph XIII of this Decree. Settling Defendants shall assure

l
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that U.S. ZPA personnel or authorized representatives are
allowed access to any laboratory utilized by Settling Defendants
in implementing this Consent Decree. In addition, Settling
Defendants shall have the designated laboratories analyze

samples submitted By U.S5. EPA for quality assurance monitoring.

Ix-

FACILITY ACCESS, SAMPLING, DOCUMENT AVATIABILITY

A, To the extent that the Facility or other areas

where Work is to be performed hereunder is currently owned by
persons other than those bound by this Consent Decree, Settling
Defendants shall obtain access agreements from the present
owners in a timely fashion in accordance with the schedule set
forth in the Scope of Work for pPurposes of implementing the

requirements of this Decree. Such agreement shall provide

access for U.S. EPA, the State, ang authorized.representatives
of U.S. EPA and the State. IFf such access agreements are not
! obtained within the time specified herein, Settling Defendants
shall so notify U.S. EPA in writing and copy the State.

' Settling Defendants shall use their best efforts to otherwise

Secure access to the Facility. U.S EPA and the State shall have
access to facility r.roperty owned by Settling Defendents.

B. Settling Defendants shail make available to U.S.
EPA and the State the results of all sampling and/or tests or

ﬁother data generated by Settling Defendants with respect to the

CONSENT DECREE - Page 17
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- lmplementation of this Consent Secree, and shall subnit these

+ results in progress reports as required in Paragraph X of this

. Consent lecree.

C. At the request of U.S. EPA or the State, Settling
Defendants shall allow split or duplicate samples to be taken by
i U.Ss. EPA, the State, and/or their authorized representatives, of
any samples collected by Settling Defendants pursuant to the
i implementation of this Consent Decree. Settling Defendants
jshall notify U.S. EPA and the State not less than fourteen (14)

*days in advance of any sample collection activity. 1In addition,

{U.S. EPA and the State shall have the right to take any

additional samples that U.S. EPA or the State deenm necessary.
X.
REPORTING REQUIREMENTS
A, Settling Defendants shall require the contractor
to prepare and provide to U.S. EPA and the State written

ibi-monthly progress reports which: (1) describe the actions
!
f

ﬁwhich have been taken toward achieving compliance with this
|

%Consent Decree during the previous period; (2) include all

1

iresults of sampling and tests and all other daca received by

Settling Defendants pursuant to this Consent Decree during the
previous period: (3) include all plans and procedures completed
under the RD/RA Work Plan during the pfevious pPeried: (4}

escribe all actions and Plans which are scheduled for the next

eriod and provide other information relating to the progress of

CONSENT DECREE - Page 18
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construction as is customary in the industry;: (5) include
information regarding peércentage of completion, unresolved

delays encountered or anticipated that may affect the future

ﬂ

schedule for implementation of RD/RA Scope of Work or Work Plan,
and a description of efforts made to mitigate those delays or
anticipated delays. These pProgress reports are to be submitted
to U.S. EPA and the State within fifteen days after the end of
| each bi-monthly period. The first bi-monthly reporting period
skall commence on the first day of the first calendar month
following the entry of this Consent Decree.

B. If the date for submission of any item or
notification required by this cConsent Decree falls upon a

weeikend or state or federal holiday, the time period for

submission of that item or notification is extended to the next
working day following the weekend or holiday.
c. Upon the occurrence of any event during

performance of the Work which, pursuant to Section 103 of

+ CERCLA, requires reporting to the National Response Center,

j Settling Defendants shall give Prompt oral notification to the
“U.S. EPA Remedial Project Manager ("RPM"), or in the event of
the unavailability of the U.S. EPA RPM, the Emergency Response
Section, Region 10, United States Environmental Protection
Agency, in addition to the reporting réquired by Section 103.

Within 20 days of the onset of such an event, Settling

qDefendants shall furnish to Plaintiffs a written report setting
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. forth the events which occurred and the measures taken, and to

: be taken, in response thereto. Within 30 days of the conclusion

of such an event, Settling Defendants shall submit a reporse

: setting forth actions taken to respond thereto.

XI.

OJE GE P PROJECT COORDINATORS
A. U.S. EPA shall designate an RPM and the State

é shall designate a Project Coordinator for the Facility. The RPM

Y or Project Coordinator may designate other representatives,
'including U.S. EPA and State employees, and federal and state

| contractors and consultants to observe and monitor the progress
of any activity undertaken pursuant to this Consent Decree. The
RPM shall have the authority lawfully vested in a RPM or an
On-Scene Coordinator (0SC) by the National Contingency Plan, 40
CFR Part 300. In addition, the RPM shall have authority to

rhalt, conduct, or direct any work required by this Consent
!

ﬁnecree and to take any necessary response action when conditions
b

ﬁat the Facility may present an imminent and substantial
4
Tendangerment to public health or welfare or the environment.

ﬁSettling Defendants shall also designate a Project Coordinater

who shall have primary responsibility for implementation of the

Work at the Facility. ] .

B.  To the maximum extent possible except as

Iﬁpecifically provided in the Consent Decree, communications
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f'between fettling Defendants, the State, and U.S. EPA concerning
the terms and condition of this Consent Decreé shall be made
between the Project Coordinators and the RPM.

C. Within twenty (20) calendar days of the effective
date of this Consent Decree, Settling Defendants, the State, and
U.S. EPA shall notify each other, in writing, of the name,
address and telephone number of the designated Project

Coordinator and an Alternate Project Coordinator or RPM and

Alternate RPM.

10 XII.
11 FORCE MAJEURE

12 | A. "Force Majeure" for purposes of this Consent

13 Decree is defined as any event arising, despite due diligence. of
14 Settling Defendants, from causes entirely beyond the control of
15 Settling Defendants which event delays or prevents the

16 performance of any obligation under this Consent Decree. "Force

17 | Majeure” shall not include changed financial conditions or

18 ! circumstances of either Settling Defendants; increased costs or

|
18 iexpenses Or non-attainment of the Scope of Work.
!

20 3. When circumstances occur which may delay the

| .
21 ] completion of any phase of the Work or delay access to the

22 Facility or to any property on which any part of the Work is to

23 lbe performed, whether or not caused by a "Force Majeure" event,

24 lSettling Defendants shall promptly notify the RPM and the State

25 . Project Coordinator by telephone,
\
26

or in the event of their

27
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; unavailability, the Director of the Waste Management Division of
:U.s. EPA, Region 10. Within five (5) days cf the event which

: Settling Defendants contend is responsible for the delay,
%Settling Defendants shall supply to Plaintiffs in writing the
ireason(s) for and anticipated duration of such delay, the
fmeasures taken or to be taken to mitigate the delay, and the
;timetable fer implementation of such measures. Failure to give
" oral notice and written explanation to the RFM }n a timely

i manner shall constitute a waiver of any claim of force majeure.

10 iThe provision of this paragraph shall not be subject to dispute

11 i resolution.

12 C.

If U.S. EPA, after consultation with the State,
13 agrees that a delay is or was attributable to a "Force Majeure"

14 jevent, the U.S. EPA in consultation with the State shall modify

15 ‘the RD/RA Work Plan to provide such additional time as may be

16 lnecessary to allow the completion of the specific phase of Work

17 Eand/or any succeeding phase of the Work affected by such delay,

18 ;with such additional time not to exceed the actual duration of

v

19 ithe delay.

20 ¢ D. If U.S. EPA and Settling Defendants cannot agree

21 |whether the reason for the delay was a "Force Majeure" event,

22 |whether the duration cf the delay is or was warranted under the

23

circumstances, or whether the modification granted under

24 lsubparagraph C of this Paragraph is sufficient, the U.S. EPA and

25 iPettling Defendants shall resolve the dispute according to

H]
26
i
27 “
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Paragraph XIII. Settling Defendants have the burden of proving
force majeure as a defense to compliance with this Consent
Decree.
XIII.
BISPUTE RESOLUTION

A. As required by Section 121(e) (2) of CERCLA, the
Parties to this Consent Decree shall attempt to resolve
expeditiously and infarmally any disagreements concerning
implementation of this Consent Decree or any Work required
hereunder.

B. In the event that any dispute arising under this
Consent Decree is not resolved expeditiously through informal
means, any party desiring dispute resolution under this
Paragrabh shall give prompt written notice to the other Parties
to the Decree.

c. Within ten (10) days of the service of notice of

dispute pursuant to the Subparagraph B, the party who gave the

. notice shall serve on the other Parties to this Decree a written
i statement of the issues in dispute, the relevant facts upon
t which the dispute is based, and factial data, analysis or

: opinion supporting its position, and all supporting

documentation on which such Party relies (hereinafter the

| 'Statements of Position"). Opposing Parties shall serve their

i Statements of Position, including supporting documentation, no

;later than ten (10) days after receipt of the complaining

CONSENT DECREE - Page 23
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, Party‘s Statement of Positlon. In the event that these .0-day
é time periods for exchange of Statements of Position may cause a
; delay in the Work, they shall be shortened upon and in

| accordance with notice by U.S. EPA.

D. An administrative record of any dispute under
this Paragraph shall be maintained by U.S. EPA. The record
shall be available for review by all Parties.

E. Upon review of the administrative record, the
i Director of Waste Management Division, U.S. EPA, Region 10, in

10 consultation with the State, shall issue a final decision and

1 order resolving the dispute, which shall be followed by Settling

12

Defendants unless they file a Notice of Judicial Appeal as set

13 out in the following Subparagraph (Subparagraph F.). This Order

14 | shall be enforceable administratively pursuant to Section

15 1 121(e)(2) of CERCLA, subject to the rights of judicial review

16 set forth in the following Subparagraph F.

17 F. Any decision and order cf U.S. EPA pursuant to

18

;'the preceding Subparagraph E shall be reviewable by this Court,

19

"provided that a Notice of Judicial Appeal is filed within 10

20 j days of receipt of U.S. EPA’s decisicn and order, until the date

21

of termination of this Consent Decree specified in Paragraph

22 |} XXVI of this Consent Decree. Thereafter, judicial review will

23 | be available only by instituting new action(s) to the extent

24 1permitted by law. The standard of judicial review shall ke the

25 i|arbitrary and capricious standard for all disputes involving the

JCONSEHT DECREE - Page 24
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selection of the remedy; provided that the standard of review
regarding other disputes, including but not limited to
compliance with Applicable or Relevant and Appropriate
Requirements, shall be determined by the Court, in accordance
with CERCLA. ‘

G. The invocation of the procedures stated in this
Paragraph shall not extend or postpone Settling Defendants’
obligations under this Consent Decree with respect to the

disputed issue unless and untjl U.S5. EPA finds, or the Court

orders, otherwise.

n XIV.

12 RETENTION AND AVAIIABILITY OF INFORMATION

13 A.  Settling Defendants shall make available to U.S.

14 EPA and the State and shall retain, during the pendency of this

15 Consent Decree and for a period of six (6) years after its

16 termination, all records and documents in their possession,
17

custody, or control which relate to the performance of this

18 Consent Decree, including, but not limited to, documents

19 reflecting the results of any sampling, tests, or other data or

20 information generated or acquired by any of them, or on their

21 behalf, with respect to the Facility. After the six (6) year

22

~pericd of document retention, Settling Defendants shall notify

23 & U.s. DOJ and U.S. EPA ang the State at least ninety (90)

24 calendar days prior to the destruction of any such documents,

25 and upon request by U.S. EPA or the State, Settling Defendants

26

27
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shall relinguish custody of the documents ToO U.S. ZPA or the
State.

3. Settling Defendants may assert business
confidentiality claims covering part cr all of the information
provided to U.S. EPA in connection with this Consent Decree in

accordance with Section 104(e) (7) of CERCLA, 42 U.S.C.

L T e e el e eme

§ 9604(e) (7), and pursuant to 40 C.F.R. § 2.203(b). Settling

Defendants may assert a trade secret claim of confidentiality

covering all or part of information provided to the State, in

accordance with OR. REV. STAT. 192.501{2).

c. Information provided to U.S. EPA under claim of

confidentiality and determined to be confidential by U.S. EPA
will be accorded the protection specified in 40 C.F.R. Part 2,

Subpart B. Information provided to the State and determined to

15 be confidential by the State will be accorded confidentiality in

16 | accordance with OR. REV. STAT. 192.410 through 192.505. If no

17 such claim accompanies the information when it is submitted to

8 . the U.S. EPA or the State, the public may be given access to

19 | such information without further notice to Settling Defendants.

20 ¢ D. Information acquired or generated by Settling

21 Defendants in performance of the Work that is subject to the

22 provisions of Section 104{(e)(7)(F) of CERCLA, 42 U.S.C. §

23 9604 (e) (7) (F), shall not be claimed as confidential by Settling

24 Defendants.

25
26

27
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=V,
REIMBURSEMENT

A. In addition to the sum of $93,317.19 previously
paid, Settling Defendants shall pay, within 45 days of the entry
of this Consent Decree, $268,982.01 to the EPA Hazardous
Substances Response Trust Fund delivered to the U.S. EPA,
Superfund, P.O. Box 371003M, Pittsburgh, Pennsylvania, 15251, in
the form of a certified or cashier check payable to "EPA
Hazardous Substances Superfund," and a copy of such check shall
be sent to the Director, Waste Management Division, U.S. EPA,
Region 10.

B. The payments made of $362,299.20 under
Subparagraph A of this Paragraph are in settlement of past
response costs claimed by the United States in this Action. 1In
consideration of the monies received under Subparagraph A of
this Paragraph, the United States covenants not to sue Settling
Defendants for any costs incurred prior to the signing date of
this Consent Decree, pursuant to CERCLA, 32 U.S.C. § 9601 et segq.

c. Settling Defendants shall pay oversight costs of
the United States and the State incurred after the signing of
this Consent Decree in overseeing implementation of the Work.
Payments shall be made within 30 days of the submission of
itemized cost statements and supporting documentation by the
United States and the State. The United States shall submit its

oversight cost claims within 30 days of each anniversary date of

CONSENT DECREE - Page 27
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this Consent Decree. Payments to the United States shall ke
made as specified in Subparagraph A of this Paragraph. Payments
to the State shall be made to the Hazardous Substance Remedial
Action Fund and delivered to the Manager, Business Office,
Department of Environmental Quality, 811 S.W. Sixth Avenue,
Portland, Oregon, 97204, by check payable to "Department of
Environmental Quality." Failure cn the part of the United
States or the State to submit timely its claim shall not act as
" a waiver of said claim. In consideration of and upon payment by
the Settliné Defendants as above stated, the United States and
the State covenant not to sue for any oversight costs incurred
in overseeing the Work.

If oversight costs are outstanding at the time the.
United States and the State plan to terminate this Consent
Decree, Settling Defendants shall, within thirty (30) days of
the submission of an itemized cost statement and supporting

documentation by the United States, and before termination of

i this Consent Decree, pay such oversight costs.

D. The Response Costs set forth in Subparagraph A of
this Paragraph are not inconsistent with the Naticnal
Contingency Plan.

XVI.
STIPULATED PENALTIES
A, Settling Defendants shall pay stipulated

penalties in the amounts set forth in Subparagraph H of this

# CONSENT DECREE - Page 28
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Paragrapn to the United States for failure to timely submit and
perform major and ninor scope of work requirements in compliance
with schedules set forth in Paragraph VI and the Scope of Work
incorporated by reference in this Consent Decree, unless

U.S. EPA determines that such failure is excused under Paragraph
XII ("Force Majeure"}. Compliance by Settling Defendants shall
include satisfactory completion of an activity under this
Consent Decree or a plan approved under this Consent Decree or
any matter under this Consent Decree in an acceptable manner and
within the specified time schedules in and approved under this
Consent Decree. Any modifications of the time for performance
pursuant to Paragraph XXIII ("Modifications") shall be in
writing.

B. All penalties begin to accrue on the day that
complete performance is due or a violation occurs, and continue
to accrue through the final day of correction of the
noncompliance. With respect to any violation under (1) of
Subparagraph H hereof, nothing herein shall prevent the
simultaneous accrual of separate penalties for separate
violations of this Consent Decree.

c. Following U.S. EPA’s determination that Settling
Defendants have failed to comply with the requirements of this
Consent Decree, U.S. EPA shall give Settling Defendants written
notification of the same and describe the noncompliance. This

notice shall also indicate the amount of penalties due.
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D. All penalties cwed to the United States under
this Paragraph shall ke payable within 20 days of receipt of the
notification of nonccmpliance, unless Settling Defendants invoke
the dispute resolution procedures under Paragraph XIII.
Penalties shall accrue from the date of violation reg&rdless of
whether U.S. EPA has notified Settling Defendants of a
violation. Interest shall begin to accrue on the unpaid balance
at the end of the 30-day period. Such penalties shall be paid
by certified check to the "Hazardous Substances Response Trust
Fund" and shall contain Settling Defendants’ complete and |
correct address, the site name, and the civil action number.

All checks shall be mailed to U.S. EPA, Superfund, P.O. Box
371003M, Pittsburgh, Pennsylvania, 15251.

E. Neither the filing of a petition to resoive a
dispute nor the payment of penaities shall alter in any way
Settling Defendants’ obligation to complete the performance

required hereunder.

F. Settling Defendants may dispute U.S. EPA’s right

| to the stated amount of penalties by invoking the dispute

.
:
‘
1
t
¥
1
!.
E

resolution procedures under Paragraph XIII. Penalties shall
accrue but need not be paid during the dispute resclution
peried. If the District Court becomes involved in the
resolution of the dispute, the period of dispute shall end upon

the rendering of a decision by the District court regardless of

whether any Party appeals such decision. If Settling Defendants
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do not prevail upon resolution, Plaintiffs have the right to
collect all penalties which accrue prior to and during the
period of dispute. iIn the event of an appeal, such penalties
shall be placed into an escrow account until a decision has been
rendered by the Court of the final appeal. If Settling
Defendants prevail upon resolution, no penalties shall be
payable.

G. No penalties shall accrue for violations of this

Consent Decree caused by events determined by U.S. EPA to be

beyond the control of Settling Defendants as identified in
Paragraph XII ("Force Majeure"). Settlin;; Defendants have the

burden of proving force majeure as a defense to compliance with

this Consent Decree.

H. The following stipulated penalties shall be

payable per violation to the United States for any noncompliance

23

identified in Subparagraph A above:

(1) For minor scope of work violations defined
as Work Plan Development, Work Plan Revisions, Start Remedial

Design, and Bi-monthly:

Amount/Week Period of Noncompliance

$ 0 1 to 7 days
$ 2,000 per each subsequent 7-day
pericd or part thereof

(2) For major scope of work violations (defined as

Final Remedial Design, Start Remedial Action, and Completion of

Remedial Action):
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amount/Day Period of Noncompbliance

$ 1,000 lst through 7th day

$ 2,500 dth through 14th day

$ 5,000 15th through 30th day

$10,000 31 day and beyond

I. No payments made under this Paragraph shall be
tax deductible.

J. This Paragraph shall remain in full force and

affect for the term of this Consent Decree.

K. Pursuant to 31 U.S.C. § 3717, interest shall

accrue on any amounts overdue at a rate established by the

Department of Treasury for any period after the date of
billing. A handling change will be assessed every 30 days
during the period of non-payment of any amount{s) due under this

Decree. A six percent (6%) per annum penalty charge will be

- assessed if the penalty is not paid within 90 days of the due

days.
L. If Settling Defendants fail to pay stipulated

penalties, Plaintiffs may institute proceedings to collect the

;. penalties. Notwithstanding the stipulated penalties provisions

1 of this Paragraph, U.S. EPA may elect to assess civil penalties

i and or bring an action in U.S. District Court pursuant to

Section 109 of CERCLA as amended by SARA, to enforce the
provisions of this Consent Decree provided that Settling
Defendants’ total penalty exposure fof violations shall be
limited to $25,000 per day per violation of this Consent

Decree. Payment of stipulated penalties shall not preclude U.S.
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EPA or the State from electing to pursue any other remedy or

sahction to enforce this Consent Decree, and nothing in this

Consent Decree shall preclude U.S. EPA from seeking statutory
penalties against Settling Defendants for violations of

statutory or requlatory requirements.

XVIiI.
COVENANT MNOT TO_ SUE

A. In consideration of actions which will be
performed and payments which will be made by the Settling
Defendants under the terms of this Consent Decree, and except as
otherwise specifically provided in this Decree, the United
States and the State covenant not to sue the Settling Defendants
or their officers, directors, employees, or agents for Covered
Matters. Covered Matters shall include any and all claims
available to the United States under Sections 106 and 107 of
CERCLA and Section 7003 of RCRA and common law nuisance and any
and all claims available to the State under CERCLA, RCRA, OR.
REV. STAT. Chapter 466, and common law, regarding hazardous
substances released at or from the facility as described in
Plaintiffs’ complaint against the Settling Defendants. With
respect to future liability, this covenant not to sue shall take
effect upon certification by U.S. EPA, with concurrence of the

State, of the completion of the remedial action concerning the

Facility.

-
+
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"Covered Matters" does not include:

(1) Liability arising from hazardous substances
removed from the Facility:

(2) Hatural Resource damages under CERCLA or OR.
REV. STAT. +66.567;

(3) Criminal liability;

(4) Claims based on a failure by the Settling
Defendants to meet the requirements of this
Consent Decree; and

(5) Liability for violations of Federal or State
law which occur during implementation c< the
remedial action.

10 C.

Notwithstanding any other provision in this
11 : consent Decree, (1) the United States and the State reserve the

12 | right to institute proceedings in this action or in a new action

13 or to issue an Order seeking to compel the Settling Defendants

14 to perform any additional response work at the Facility

5 including that necessitated by a release from the Facility, and

16 (2) the United States and the State reserve the right to

17 institute proceedings in this action or in a new action seseking

18 to reimburse the United States and the State for their

19 respective response costs under CERCLA or State law, and to

20 | reimburse the State for its matching share of any response

21 & action undertaken by U.S. EPA (and/or the State) under CERCLA,

2 relating to the Facility, if:

23 a. for proceedings prior to U.S. EPA certification

24 of completion of the remedial action concerning

25

26

27
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D.

Consent Decree,

CONSENT DECREE

the Facility,

(i)conditions at the Facility, previously unknown
to the United States or the State, are discovered
after the entry of this Consent Decree, or

(ii) information is received, in whole or in
part, after the entry of this Consent Decree, and
these previously unknown conditions or this
information indicates that the remedial action is
not protective of human health and the
environment: and

for proceedings subsequent to U.S. EPA
certification of completion of the remedial
action concerning the Facility,

(i) conditions at the Facility, previously

unknown to the United States or the State, are

discovered after the certification of completion

by U.S. EPA, or

(ii) information is received, in whole or in
part, after the certification of completion by
U.S. EPA, and these previously unknown conditions
or this information indicates that the remedial
action is not protective of human health and the
environment.

Notwithstanding any other provision in this

the covenant not to sue in this Section shall

- Page 35
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not relieve the Settling Defendants of their obligation to meet
and maintain compliance with the requirements set farth in this
Consent Decree, .acluding the conditions in the ROD, which are
incorporated herein, and the United States and the State reserve
their rights to take response actions at the Facility in the
event of a breach of the terms of this Consent Decree and to
seek recovery of costs incurred after entry of the Consent
Decree: 1) resulting from such a breach; 2) relating to any

portion of the Work funded or performed by the United States or

i .the State: or 3) incurred by the United States or the State as a

result of having to seek judicial assistance to remedy
conditions at or adjacent to the Facility.

E. Nothing in this Consent Decree shall constitute
or be construed as a release or a covenant not to sue regarding
any claim or cause of action against any person, firm, trust,
joint venture, partnership, corporation or other entity not
signatory to this Consent Decree for any liability it may have
arising out crf or relating to the Facility. Plaintiffs
expressly reserve the right to continue to sue dny person other
than the Settling Defendants, in connection with the Facility.

F. The Settling Defendants and each of them covenant
not to sue the United States, includipg any and all departments,
agencies, officers, administrators, and representatives thereof,
for any claim,-counter-claim, or cross-claim asserted, or that

could have been asserted, arising out of or relating to the

CONSENT DECREE - Page 16

901232 [




10
n

12

13 °

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

v CBD-183
76 DO’

i Site, including but not limited to claims under Sections 106 and

107 of CZRCLA, 42 U.S.C. §§ 9606 amd 9607. This Covenant not =
sue also extends to any claim or potential claim related to or

arising out of the Work to be perrormed pursuant to this Decree,
except for any claim arising pursuant to the dispuﬁé resolution

provisions of Section XIII herein.

XVIII.
OTHER CLAIMS
A. Settling Defendants agree to indemnify, save and
hold harmless U.S. EPA, the State and/or their representatives
from any and all claims or causes of action arising from acts or
omissions of Settling Defendant and/or its representatives in

carrying out the activities pursuant to this Consent Decree.

U.S. EPA and the State shall notify Settling Defendants of any

such claims or actions within sixty (60) working days of
receiving notice that such a claim or action is anticipated or
has been filed. U.S. EPA and the State agree not to act with
respect to any such claim or action without first providing
Settling Defendant an opportunity to participate.

B. U.S5. EPA and the State are not to be construed as
a Party to, and do not assume any liability for, any contract
entered by the Settling Defendants in connection with this
Consent Decree. The proper completion of the Work under this

Consent Decree is solely the responsibility of Settling
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Defendants.

c. Settling Defendants waive their right to assert
any claims against the Hazardous Substances Trust Fund under
CERCLA that are related to any past costs or costs incurred in
the Work performed pursuant to this Consent Decree, and nothing
in this Consent Decree shall be construed as U.S. EPA’s

preauthorization of a claim against the Hazardous Substance

Trust Fund.

XIX.
FINANCTAL RESPONSIBILITY

Settling Defendants shall protect and hold harmless
the United States, the State and the public against any and all
liability arising out of Settling Defendants’ and its Contractor
and other agents’ acts or omissions in performance of the Work
at the Facility. Prior to commencement of the Work at the
Facility, Martin Marietta Corporation shall provide U.S. EPA

with proof of financial assurance pursuant to 40 C.F.R.

§ 264.151.

XX,
NOTICES
Whenever, under the terms of this Consent Decree,
notice is required to be given, a report or other document is

required to be forwarded by one Party to another, or service of
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any papers or process is necessitated by the dispute resoclution
provisions of Paragraph XIII hereof, such correspondence shall
be directed to the following individuals at the addresses

: " specified below:

As to the United States or U.S. EPA:

Remedial Project Manager

Martin Marietta Site

U.S. Environmental Protection Agency
1200 Sixth Avenue (HW-113)

Seattle, Washington 98101

10 AS to the State of Oregqon

Project Coordinator

Martin Marietta Site

Oregon Department of Environmental Quality
811 S.W. Sixth Avenue

Portland, Oregon 97204

1

12
13

14 For Settling Defendant:

15 Jose R. Bou, Vice President

Martin Marietta Aluminum Properties
6801 Rockledge Drive, Mail Stop 381
Bethesda, Maryland 20817

16

17

18 XXI.
CONSISTENCY WITH

19 : HATIONAL CONTINGENCY PLAN

20 | The Parties agree that the Work, if properly performed
21 as set forth in Paragraph VI hereof, is consistent with the

22 provisions of the National Contingency Plan pursuant to 42

23 U.5.C. § 9605.

24

25
26
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“XII.

RESPONSE AUTHORITY

Nothing in this Consent Decree shall be deemed to
limit tée response authority of the United States under 42
U.S5.C. § 9604, or to alter the applicable legal principles
governing the judicial review of U.S. EPA’s Record of Decision

concerning remedial action at the Facility.

XXIII.
a MODIFICATION

i
Except as provided for herein, there shall be no

modification of this Consent Decree without written approval of
all Parties to this consent Decree.
XX1IV.
PUBLIC PARTICIPATION

The United States shall publish a notice of this
Consent Decree’s availability for review and comment upon its
lodging with the United States District Court as a proposed
settlement in this matter.

The United States will provide persons who are not
parties to the proposed settlement with the opportunity to file
written comments during at least a thirty 30 day period
following such notice. 1In addition, the United States intends
to hold an informal public meeting in The Dalles, Wasco County,

Oregon during this period to receive either written or oral
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comments. The United States will file with the Court a copy of
any comments received and the responses of the United States to
such comments.

After the closing of the public comment period, the
United states will review such comments and determine whether
the comments disclose facts or considerations which indicate
that the proposed judgment is inappropriate, improper or
inadequate, and that the consent should therefore be withdrawn.
Should consent be withdrawn, the United States shall inform the .
other Parties as to the basis for the withdrawal and any

modifications necessary for consent to a settlement.

XXv.
COMMUNTITY RELATIONS
Settling Defendants shall cooperate with U.S. EPA and
the State in providing RD/RA information to the public. As

requested by U.S. EPA or the State, Settling Defendants shall

participate in the preparation of all appropriate information

disseminated to the public and in public meetings which may be
held or sponsored by U.S. EPA or the State to explain activities

at or concerning the Facility.

XXVI.

EFFECTIVE AND TERMINATION DATES

A. This Consent Decree shall be effective upen the
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date of its entry by the Courct.

B. When Settling Defendants determine that it has

completed the Work, they shall submit to U.S. EPA with a copy to :

the State a Notice of Completion and a Final Report as required
by the RD/RA Work Plan final report must summarize to Work
performed, any modification to the RD/RA Work Plan, and the
performance levels achieved. The summary shall include or
reference any supporting documentation.

Upon receipt of the Notice of Completion, U.S. EPA in

10 . . . .
consultation with the State shall review the accompanying report

n . : . .
and any other supporting documentation. Prior to the issuance

12 . . . . .
of a certification of completion, U.S. EPA in consultation with

13 the State shall also undertake a review of the remedial action

14 under Paragraph VII of this Consent Decree. U.S. EPA shall

15 . . . . R . R
issue a Certification of Completion upon its determination that

16 . .
(1) settling Defendants have satisfactorily completed the Work

17 . . .
and has achieved standards of performance required under this

18 . . .
Consent Decree; (2) no corrective action under Paragraph VII is

19
necessary; (3} all stipulated penalties required to be paid

20
under Paragraph XVI have been paid in full by Settling

21
Defendants; and (4) all costs payable to the U.S. EPA and the

22 -
State including oversights costs have been paid.

23
c. Upon U.S. EPA’s issuance of a Certificate of

24 ,
Completion, Settling Defendants may petition this Court to

25
26

terminate this Consent Decree. Plaintiffs shall have sixty (60)

27
28 CONSENT DECREE - Page 42

m C8D-183
376 DOJ

QO




days to respond to such petition. Settling Defendants’ petition
shall recite the provisions of this Paragraph of this Decree.
By the Signatures below each Settling Defendants’

consent to this Decree is hereby given:

UNITED STATES OF AMERICA

ays MOAA L (AN

DONALD CARR

Acting Assistant Attorney
General

Land & Natural Resources
Division

U.S. Department of Justice

Washington, D. C. 20530

Date: (Z"JG_

., RUSSELL
1 Administratcr

g !
/

STATE oq onscou

By: . *—kASlk\—G?VN»-_

FRED HANSEN
Director
Oregon Department of Environmental Quality

3-27-89

24
25
26
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SETTLING DEFENDANT'S SIGNATURE PAGE TO CONSENT DECREE

The undersigned Settling Defendants, Marcin Marietta Corporation
and Commonwealth Aluminum Corpcration, hereby consent to the
foregoing Consent Decree in the United States Districe Court for
the District of Oregon captioned "United States of America and
The State of Oregen, Department of Environmental Quality v.

Ma arjetta Corporation, Commonwealth Aluminum Corporation. "

.’/—_‘\, ) /".

HAR;IN’HARIET?i(SDﬂﬁ%?EEgﬁ;E

B.ﬁ I ek A..f' £ . — A—éi/

’ S m——
Jofg:g,wESE

ate: 27 March 19589

COMMONWEALTH ALUMINUM CORPORATION,
by and through Martin Marietta Corporation,
its Attorney inFact, pursuant to that one

fsgyaih Powei/;é;?ifzggfzjaatggjkeptember 9, 1987.
. / ////’
By: LN e

ou

JOS

e: 27 March 1989

c c ON

The undersigned, Jose R. Bou, hereby states that he is an
employee of Martin Marietta Corporation and has been duly
authorized and delegated the power to execute the foregoing
Consents in behalf of each of the Settling Defendants pursuant
to the Special Delegation of Authority dated 2 February 1989
(copy attached) and the Power of Attorney dated 9 September 1987
(copy attached).

Dgped“tﬁf;_z;ih'gay of.Harch.1989

-
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w GDGMENT

The foregoing Consent Decree having been read and

b

considered, and the Courr having also considered any comments
thereon submitted in response to the public notice under 28
C.F.R. § 50.7 and 42 U.S.C. § 9622(i), the Consent Decree
lodged with the Court on & ¥9 is hereby ENTERED

according to its terms.

DATE: m_#_@ﬁ_
o United States District Judge

© O =N o o s W N
s

N N e ek ad ad ad mb mb omh ek e

24
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MARTIN MARIETTA CORPORATION ) #a01 ROCXLEDGE DAIVE

BETHESDA MAAYLAND 20m7
TELEPMONE 1307 897 AB01 -
DAVID C. DAESSLER
SEMIOR VICE PRESIDENT

February 2, 1989

Mr. Jose R. Bou, Vice President

Martin Marietta Aluminum Properties, Inc.
6801 Rockledge Drive

Bethesda, MD 20817

RE: Speciat Delegation of Authority

Dear Jose:

Pursuant to the Authority vested in me as Senior Vice President of
Martin Marietta Corporation, you are authorized, as an employee of Martin
Marietta Corporation and in your capacity as Vice President of Martin
Marietta Aluminum Properties, Inc., and delegated the authority to make
and execute a Proposal to tie EPA in behalf of Martin Marietta Corporation
and Commonwealth Aluminum Corporation in response to the Special Netice
Letters sent by the EPA to Martin Marietta Corporation and Commonwealth
Aluminum Corporation. This proposal is understood to be for the
undertaking of the Remedial Design and Remedial Action (RD/RA) at the
Martin Marietta site at The Dalles, Oregon. This Delegation of Authority
specifically includes the authority to make the Proposal also in behalf of
Commonwealth Aluminum Corporation (pursuant to the attached Power of
Attorney to Martin Marietta Corporation) and to settle and compromise all
past claims by the EPA for “Response Costs". You are further authorized
to do all things deemed reasonably necessary or incidental by you in your
judgment to timely effectuate a responsive good faith joint Proposal to
the £PA for such work and to effectuate a Consent Decree to enable this
undertaking. You are also specifically authorized to include a copy of
this Authorization in the Proposal to the EPA

GRPORATION
i gice President
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POWER OF ATTORNEY

Cormonweal2n Aluminum Corporation, formerly knows 4s Hartin Harietta
Aluninum Inc. and as Harvey Aluminum {Incorporated), corporation organized
4nd existing uncer the laws of the State of Calffornia, with 12g principal
office at 3 Betnesda Metro Center, Suftas 1100, City of Bethesda, County of
Montgomery, State of Maryland, hereby appoints Martin ¥arietta Corporation, a
corperation organtzed and existing under the 1awg of the State of Marylang,
with {25 prircipal office at 680) Rockledge Drive, Lity of B'etnesda. County of
Kontgeoeey, State of Maryland, as 1tg attorney-in-fact for the foliowing
1in{ted purposes:

1. In the naze of Commonwealth Aluminum Corporation, to defend againgt,
negotfate, settle, compromise or otherwise resolve any clafms, demands or
Tawsuits which now or may hereafter ex{st, and which are suject to
Sectfon 3.18(a)(1)(A} and/or (8) of the Purchase Agreement among Comalco
(U.5.) Holding, Inc., Comalco Limfted and Martin Marietta Corporation,
dited as of Septemher 30, 1984, as dmended, arisiag out of t1leged
envirsrzenta! poliutfon gt cartain Tocations, nasely:

A.  Operating Incustries, Inc., a dumpsite located {n Monterey Park,

Clifornta;

B. Stringfellow Actid Pits, a dumpsite located fn Riverside County,
Glifornta; :
Tellow Water Road, dumpsite located in Baldwin, Florida;
Seymour, a dumpsite Tocated in Seymour, lndfana;
™ forzer Harvey Aluminun/Martin Marfetts AlEtnum facdl{ty Jocated
in The Dalles, Oregon;
8K, 4 dumpsite locsted in Cal{fornfa;
Such other sites as may be agreed separately in writing between the
parties;
408 13 ke such other steps 1n connection with any such claims, demands
or Tavsufts 55 4 may deem necessary and proper, 4nd {n the name of
Cozznwealth A1 uminug Corporatfon to execute ang deliver any releases,
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consent orders, or other satisfactisn of eny such claims, cemanas or
Tawsuits, with the same effect as {f such cocuments were executed by an
officer of Ccomonwealth Aluminum Corporaticn. ‘

7o exercise all {nsurance ccverage rights held by Ccmmonweaith Aluzinua
Corporaticn under insurance polictes issued to Harvey Aluminum
(Incorporatedi and to Martin Marfetta Corporation or {ts
predecessors-in-fnterest, which provide ccverage to Harvey Aluminum
(Incorporatad! and/or Martin Marietta Aluninum Inc. with respect t9 those
claims, demands or lawsufts set forth in paragraph 1, above: and in the
name of Ccomonwealth Aluminum Carporation to ask, demand, sue for,
collect, 2nd recefve 211 sums of money or other obligations of any king
whatsoever which are ncw or snall Lereafter become due, cwing, or
payable, or otherwise belong to Ccmmeonweaith Aluminum Earporation. with
respect to those claims, demanas or lawsuits set forth in paragraph 1; ¢
settle and compromise any such dedbts or obligations that may be due
Commonwealth Aluminum Corporation with respect to those claims, demands
or lawsuits set forth in paragraph 1; and to take such other steps in
connection with any such claims, demands or lawsuit which it may deem
necessary and proper and fn the name of Commonwealth Aluminum Corporation
to execute and deliver any receipts, releases, or discharges of any such
claims or cblfgations with the same effect as 1f such receipts, relesses

or discharges were executed by an officer of Commonwealth Aluatnum
Corporaticn.

The authority of the attorney-in-fact to exercise any powers herein grantea

shall

cormence on {CPTENAT 7 » 1987, and shail remain in full force

and effect until terminated by written notice.

Dated: (Frromere 7 ., 1987

Attast: ) COMMONWEALTH ALUMINUM CORPORATION

. - L% S Z

N

Co

hndon, Yice President By: Edward jff?ighegfi;esident
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9012372




State of Maryiana)

County of Mentgomery)

On this Q"""' day of zg&m in the year 1987, pefore me,

a notary public, personally appeared = 777 . personally

known to me ta be tne person who executed the within {nstrument as Prasident
of the corporaticn herein named, &nd acknowledged to me that it was the

corporatiocn's act and deed. .

tie State of Maryland
My“Commission Expires July T, 1890
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COPYRIEHMT 1008 ATEVENS.NEAS LAW PUN,CO., FORTLAND, OR. #7104

FORM Ne. TI3—BARGAIN AND SALE DEED (individuwel or Corpernis}.

-

o . . BARGAIN AND SALE DEED

, hereinafter called grantor,
for the consideration hereinafter stated, does hereby grant, bargain, sell and convey unto. TAYLOR CATTLE COMPANY,

T eey }

he':'ei.;i-a-!ter called grantee, and unfo grantee's he:'rs; successors and assigns all of that certain real property with the
tenements, hereditaments and appurtenances thereunto belonging or in anywise appertaining, situated in the Countpies
of...Crook,. Jeffersan*., State of Oregon, described as follows, to-wit:

I

*Wasco and Wheeler

See Exhibit "A" attached hereto and incorporated herein
by this reference.

{IF SPACE INSUFFICIENT, CONTINUE DESCRIPTION ON REVERSE SIDE) .
To Have and to Hold the same unto the said grantee and grantee's heirs, successors and assigns forever.

T he rooecand xactuxhxaasinberenimmxgainl xiox xti torrs for x s sodiok sex s xofh ool X ¥ XX XXX XXX XXXXKXKXXK
Ritcmpwrwprxshe actual consideration consists of or includes other property or value given or promised which is

He ol consideration (HNEKAR IO OIS SN KN KA UNSE KB K KN N PPIENDLN KD KD MU MUK DRER LRI
In construing this deed and where the context so requires, the singular includes the plural and all grammatical

changes shall be implied to make the provisions hereof apply equally to corporations and to individuals.
In Witness Whereof, the grantor has executed this instrument this . 21st day of March . . .. ... .. . ,1990 ;

if & corporate grantor, it has caused its name to be signed and seal affixed by its a/fiZs, culy authorized thereto by
-

order of its board of directors. ]

,
THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY DE. ﬁl-:é ‘V{!l-‘"‘ 12X
SCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND KO SIM
USE LAWS AND REGULATIONS. BEFORE SIGNING OR ACCEPTING
THIS INSTRUMENT, THE PERSON ACOUIRING FEE TITLE 1O THE
PROPERTY SHOULD CHECX WITH THE APPROPRIATE CITY OR
COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES.

(14 the signet of the obeve is o corparotion,
we the form of ocknewledgment sppetite.) {ORS 194.570)
STATE OF OREGON, County of ........... ... )

STATE OF OREGON, )
) s The loregoing instrument was acknowledged before me this

,."..-T_heﬁ - G :.iq“mmm was acknowledged belore e 19 aBY e s e -
R O zmﬁ‘qay—ﬂrmuarch ,19.90, by ... president, and by ... e i e ey

..methu —— y|
‘< HOMER STMS,

tot : - Notary Public for Oregon Notary Public lor Oregon
(SEAL) = - ¢ " . . May 18. 1990 . . (SEAL)
-« - My commlmon expires: 'lAY » My commission expires: (1 execvied by © carporotion,

alfin carperale weol)

HOMER SIMS

-
:

| certify that this dOCI.:m.I“ was received and
_DEED..}

recorded In the

-

GRANTOR'E KAME AND Aﬁoﬂt';

—.TAYLOR .CATTLE COMPANY . . . _ ._ ... ..

L

County of Wasco, | "

GRANTELE'S NAME AND ADDRESS

Aber reconding retvrn to:

901233

Karen R, hlr;lyn, Coul:ny Cill’h- BT

by.

____O'CONNELL, GOYAK & DiLORENZO
.12} S.W. Morrison St., Suite B0OO

——Partland, OreiRpooness. 2r 97204

Unti! & o is d ol tox sholl be ssat te the fellewing addrusa.

FILED wascd
THE DALLES, 3?’

STATE OF OREGON,

Microfilm No.

NAME, ADORLSSE. 1P

901233 \9)




